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CURRENT TOPICS 


The Law Society of Scotland 


THE principal feature of the not unsubstantial Solicitors 
Amendment (Scotland) Bill, 1947, which was ordered to be 
printed on 28th October and promptly published on 
31st October, is the proposed establishment, under cl. 1, of a 
Law Society of Scotland, of which every solicitor is to be auto- 
matically a member so long as he has in force a practising 
certificate, or, until Pt. I] of the Act comes into operation, an 
Inland Revenue certificate. The new Law Society is to take 
the place of the General Council of Solicitors in Scotland. The 
Council of the Society is to make rules as to solicitors’ accounts, 
books of account, bank deposits and professional etiquette 
and discipline, but they must be approved by the Lord 
President, after hearing objections, if any (cl. 3). Part IV 
establishes a Scottish Solicitors’ Guarantee Fund to be vested 
in the Society and under the control of the Council to com- 
pensate persons who have suffered loss through dishonesty by 
a solicitor or any servant of his, and there are provisions for 
action under Pt. V by the Disciplinary Committee, subject to 
appeal to the court. The incidental details are contained in 
five ample Schedules. The scheme for reform of the constitu- 
tion of the legal profession in Scotland is impressive, and none 
the less so to the English reader because so much of its 
framework is borrowed from precedents south of the Tweed. 


Costing, in Law Offices 

“Cost accounting in a factory may be highly intricate ; 
in a law office, the principles are extremely simple.’ This is 
a quotation from the third of a series of articles in the Law 
Institute Journal of Victoria and Queensland, for 1st August, 
1947, a series to which we have previously referred with 
commendation and gratitude. Expanding this theme of 
costing, the writer states that a law firm knows what its 
expenses are, as rent and salaries generally run uniformly 
for at least a year, and stationery, telephones, light and 
postage expenses do not fluctuate much from year to year. 
Partnership drawings, in the writer’s case, are subject to 
re-consideration in every fresh year, and are paid throughout 
the year even in cases where the firm shows an operating 
deficit. To get at costs fairly, however, he states, everything 
that is in the nature of profits must be eliminated, and drawing 
allowances should not include any element of profit. Costs 
are arrived at, in the writer’s view, by fixing a quota of work 
for each member in order to cover his salary and share of 
overheads, and the number of hours he is expected to work, 
and dividing the former by the latter. Everyone has his own 
method of assessing the cost to him of a job that he under- 
takes, and how much he ought to charge. In this country 
this is narrowly circumscribed by legislation, but the bigger 
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the firm the greater is the need for organisation, especially 
on the costing side. The writer of this series of articles must 
be congratulated on providing a close analysis of a subject that 
has not until now been so thoroughly examined. 


Practising Certificates and Accountants’ Certificates 

SOLICITORS are reminded that practising certificates fall 
due for renewal on 15th November, and that duty on 
certificates for the practice year 1947-48 should be paid 
between 16th November and 15th December next. The new 
reduced rates of duty, it will be remembered, are 9s. in the 
London area and 6s. in the country area, or half these 
respective rates in the case of solicitors who have been 
admitted for less than three years. The names oi solicitors 
whose certificates arc not stamped by Ist January, 1948, 
cannot be included in the Law List for 1948. The 
15th November is also the last date for delivery to The Law 
Society of an accountant’s certificate under s. 1 of tin 
Solicitors Act, 1941, and those solicitors who by virtue of the 
Accountant’s Certificate Rules, 1946, are liable to deliver such 
a certificate but have not yet done so are reminded that failure 
may render them liable to disciplinary proceedings. In a 
letter elsewhere in this issue (p. 598, post) the Secretary of 
The Law Society draws attention to the fact that a number 
of such certificates —“ several thousand ’”’ according to the 
October issue of the Law Soctety’s Gazelle have yet to be 
lodged and stresses the shortness of the time remainjng for 
the fulfilment of this obligation. 


Undercutting Charges 

A RECENT case before the Disciplinary Committee in which 
a practitioner was charged with professional misconduct 
in breach of r. 2 of the Solicitors’ Practice Rules, 1936, is 
described in the October issue of the Law Soctely’s Gazette. 
The particulars of the charge against him alleged that he had 
held himself out as being prepared to do professional business 
in a non-contentious matter, namely, the sale of land, at 
less than the scale of charges prevailing in the district in 
which he practised. The respondent was instructed by the 
purchaser but, in answer to an inquiry by the house agent 
concerned, he had iniormed him that, if he were instructed 
by the vendor also, his fee would be between £17 and £20. 
Another firm had been instructed and had quoted {28 13s. 4d., 
being the appropriate fee according to the scale prevailing 
in the district. In reply to the charge, the respondent said 
that he neither knew nor suspected that other solicitors had 
already been instructed, and that he had it in mind that, acting 
for both parties, he would not have to do so much work as 
would substantially justify him in charging two scale fees, 


1 








590 


even at the reduced rate approved by the local Law Society. 
The committee found that professional misconduct had been 
committed, but, having regard to the matters stated in 
extenuation, they did not think that the case was one for the 
exercise of their full disciplinary powers, and they therefore 
ordered the respondent to pay a monetary penalty to be 
forfeited to His Majesty, and ordered him to pay the costs. 


Depositions and the Criminal Justice Bill 


“A LONG-STANDING nuisance to the general public ’”’ was 
the phrase used by Mr. JoHN Maupe, K.C., in his letter to 
The Times of 29th October, to describe the necessity of taking 
depositions in cases destined for trial by jury. In our issue 
of Ist November (ante, p. 576), we drew attention to the 
waste of judicial and professional time resulting from this 
irksome necessity of our present law, and we welcomed the 
announcement that the Home Office, as a result of representa- 
tions by Lorp GopparpD, had decided to appoint a committee 
on the subject to see what can be done. Mr. Maude’s letter 
seems to contemplate more speedy action under the new 
Criminal Justice Bill, and he points to “ the vast and shocking 
waste of time to thousands of witnesses and thus waste of time 
to the country.” It would be surprising to find anyone with 
experience of the work in the magistrates’ courts to disagree 
with this emphatic expression of opinion, whether among 
magistrates, advocates, social workers or police. In Scotland, 
there is no such cumbrous procedure, and it has never been 
suggested that any injustice results. At a time when one of 
our greatest problems is man-power all possible sources of 
economy in that asset should be tapped as soon as possible. 
There are enough lawyers and persons with judicial experience 
in the House todiscuss this matter adequately on the Committee 
stage of a Bill. The “ grim necessities ’’ of which Mr. Maude 
wrote demand total abstention from the opiate of delay 
resulting from the appointment, inquiry and report of a 
departmental committee, and the long interval that usually 
elapses before legislation is introduced to implement a report. 


A Rent Restrictions Anomaly 

THE case for a revision of our inequitable system of rent 
control seems so overwhelming as not to admit of any answer, 
its many anomalies having been sufficiently exposed in the 
report of the Ridley Committee on Rent Restrictions. One 
of the more serious of the injustices inherent in the present 
scheme was the subject of a speech by Sir J. MELLOR in the 
House of Commons when it went into committee on the 
Expiring Laws Continuance Bill on 31st October. Flats and 
divided houses within the Rent Restrictions Acts, where the 
landlord is bound by contract to provide services such as 
porters, hot water, central heating, refrigerators, etc., have 
their rents frozen by the Acts, and the tribunals under the 
Furnished Houses (Rent Control) Act, 1946, have no power to 
adjust these rents above the standard rent to compensate 
for the increased cost of services. This was the anomaly 
which Sir J. Mellor emphasised and illustrated in his speech, 
and the reply of Mr. L. J. Epwarps, on behalf of the Ministry 
of Health, that the Government view was that they had not 
time now to bring new proposals before the House, was not 
very convincing. A simple amendment of the 1946 Act is 
all that is required, and under the circumstances, it is difficult 
to disagree with Sir John Mellor’s comment that the Ministry 
of Health have taken “ a mulish attitude.” 


Entertainments Duty 

Sik ALAN P. HERBERT, in the course of an entertaining 
letter to The Times of 30th October, made some serious 
points which should engage the attention of our legislators 
and tax-makers. He contrasted the elusive bookmaker, who 
baffled Mr. Dalton when he looked into the possibility of 
taxing betting, with the law-abiding theatrical manager, who 
was “treated like dirt." He repeated a protest he made 
earlier in the year against the Whitehall classification 
“ Entertainment and Sport,” ‘‘ which links together Beecham 
and the bookmaker’s tout, Covent Garden and the pin-table 
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saloon, the Old Vic, Henry V, Mr. Rank and the fun-fair.” 
If a higher tax on entertainment is imposed, as seems 
to be threatened, Sir Alan asked, what would be said 
if The Times were to cost, through taxation, 44d., as 
“a luxury sheet and highly entertaining”? On _ the 
other hand, the tax-free entertainments sponsored by 
the Arts Council would pay no tax, while plays which were no 
less educational but more cheerful would pay a heavy tax. 
Sir Alan Herbert suggested a new classification to separate 
mere “‘ fun and games ”’ from artistic production. This would 
no doubt involve a departure from the good old rule that an 
old tax is no tax, but common justice, which should have an 
emphasised appeal in these days when the burdens of taxation 


Hire Purchase and Credit Sales 


Tue Board of Trade, in consultation with the Central 
Price Regulation Committee, have made an Order (the Hire 
Purchase and Credit Sale Agreements (Maximum Prices and 
Charges) (Amendment) Order, 1947: S.R. & O., 1947, 
No. 2210) correcting three minor defects in the Hire Purchase 
and Credit Sale Agreements (Maximum Prices and Charges) 
Order (S.R. & O., 1947, No. 1194). Besides amending 
the citation of the principal Order, the new Order amplifies 
the definition of “ lawful retail cash price”’ (on which the 
permitted charge is calculated) so that in all cases it 
shall include purchase tax, and corrects the statement 
of the method of calculating the rebate on the service charge 
when the whole amount payable under the agreement is paid 
in less than two years. 


Reports of Appeals to a Minister 


Locat authorities have received from the Ministry of Town 
and Country Planning circular No. 33, dated 14th October, 
1947, drawing attention to the “ Bulletin of Selected Appeal 
Decisions No. 1,” published by His Majesty’s Stationery 
Office, price 6d. It states that the Bulletin contains 
summarised notes of selected appeal decisions, will be published 
periodically by H.M. Stationery Office, and will be on sale 
to the public. The objects of the publication will be: (a) to 
keep authorities and others informed of important decisions 
involving new questions of policy; () to illustrate the 
application of planning principles to particular cases; and 
(c) to provide a body of decisions covering a wide variety of 
development to which reference can readily be made. The 
circular draws attention to the fact that it is often possible 
for authorities, by sympathetic handling of applications at 
an early stage, to make it unnecessary to bring matters to 
appeal. Much can be done, it is stated, by giving precise 
reasons for refusing an application, and by assisting the 
applicant in his endeavour to find an alternative site. 


Value of the Reports 


THERE can be no doubt of the value of the new series of 
reports, not merely to solicitors and others advising 
landowners, but also in removing the suspicion felt in some 
quarters that any increase in the powers of Ministers can 
only spell a decrease in the liberties of the subject. While 
the reports do not necessarily bind the Minister in the same 
sense that a High Court judge is bound by his decisions, 
it would be a rash Minister who gave a decision which seemed 
to reverse a policy which can be read from recently published 
decisions. The reports are not altogether a new departure, 
for it was the practice of the Ministry of Health before the war 
to publish with their Annual Report a résumé of some of the 
more interesting appeals made to the Minister under the Town 
and Country Planning Act, 1932. During the war summaries 
of important appeal decisions have from time to time been 
brought to the notice of local authorities through the medium 
of local authority associations’ journals. The important 
thing is that the reports are now again accessible to the 
public, and the range of subjects dealt with in the present 
series underlines this. They include the rebuilding of war- 
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damaged houses in an area proposed to be zoned for industry, 
the replacement of factory premises destroyed by enemy 
action, the conversion of dwelling-houses to office use, and 
bungalows in rural zones. 


Respect for Law 

THE publicity given to Lorp TEMPLEWooD’s recent 
pronouncement on the subject of emergency law was not a 
whit less than necessary. On 24th October, in an address 
to the Magistrates’ Association, he said that recent legislation 
—particularly war-time controls—had created an almost 
unlimited number of offences, carrying heavy penalties. 
While they were necessary in an emergency they would 
threaten liberty, his lordship stated, if they became a 
permanent part of our judicial practice. He had found that 
not a few magistrates believed that this mass of regulations 
and controls was having a bad effect upon the general respect 
for statute law. It would be disastrous, he concluded, if 
this obvious want of respect toward the accumulation of 
emergency laws struck at the very foundation of our national 
life, the respect for the law as a whole. He observed that as 
many as 30,000 cases for breach of controls had come before 
magistrates’ courts in a single year. It is not so long ago 
that solicitors were defending persons charged with selling 
chocolates and cigarettes after 8 p.m., as a heritage of D.O.R.A. 
of the 1914-18 war, so that they know the truth of Lord 
Templewood’s statement. The time will come when his words 
will have to be followed by action in shedding controls. In 
the meantime, Don Quixote’s wise injunction to governors is 
not irrelevant: ‘‘ Do not issue many new orders; and if 
thou dost put out any, see that they be good, and especially 
that they are obeyed ; for laws not well obeyed are the same 
as they were not.” 


The National Assistance Bill 

CENTRALISATION seems to be the familiar keynote of the 
new National Assistance Bill, the text of which was published 
on 31st October. It purports to implement the proposal in 
the Beveridge Report that the Poor Law code be abolished. 
The Assistance Board is to take over the responsibility for aid 
to persons in need, which has hitherto been shared between 
the Board, the non-contributory pension scheme, and the 
local public assistance authorities. Local authorities are to 
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continue to administer all residential institutions other than 
hospitals and all welfare services, but they are no longer to do 
so under the Poor Law code. The true note that the new 
legislation strikes is that of the old Poor Law conception of the 
duty of the community to maintain the needy, inherent in the 
Act of Elizabeth of 1601, but combined with it is the modern 
idea of the contributory pension, so conducive to self-respect. 
The recent Nuffield inquiry into the welfare of aged persons 
is also no doubt the inspiration of such a proposal as that 
which provides for the duty of local authorities to supply 
residential accommodation for persons who, by reason of age, 
infirmity or other circumstances, are in need of care and 
attention not otherwise available to them. When the Bill 
becomes law it will become necessary to counteract the effects 
of centralisation by devolving responsibility, as far as possible, 
to responsible and sympathetic local public servants. 


Recent Decisions 


In Harte and Another v. Frampton, on 28th October (The 
Times, 29th October), the Court of Appeal (Scott, ASQUITH 
and EvERSHED, L.JJ.), in dismissing an appeal from a decision 
by a county court judge in favour of a defendant who had 
pleaded “ greater hardship ’’ under para. (/) of the 1st Sched. 
to the Rent, etc., Restrictions (Amendment) Act, 1933, in an 
action for possession of a dwelling-house, held that the county 
court judge should, in such a case, take into account hardship 
to all who might be affected by the grant or refusal of an order 
of possession—relatives, dependants, lodgers, guests and the 
stranger within the gates—but should weigh such hardship 
with due regard for the persons affected and _ their 
“ proximity ” to the tenant and the landlord, and the extent 
to which hardship to them would be hardship to him. 


On 31st October (The Times, 1st November), BARNARD, J., 
held that where a husband, against whom a decree nisi of 
divorce on the ground of desertion had been pronounced, 
obtained a decree absolute some seven weeks later without 
notifying the successful party, or following the procedure 
laid down in r. 40 (3) of the Matrimonial Causes Rules, 1947, 
the decree absolute was void and must be set aside. His 
lordship referred also to s. 9 of the Matrimonial Causes Act, 
1937, and said that the respondent had failed to comply not 
only with the procedure but with the statute. 


STRIKING OUT AND RES fUDICATA 


“ EsropreE.,” said Bowen, L.J., in Low v. Bouverie [1891] 
3 Ch. 82, at p. 105, “is only a rule of evidence ; you cannot 
found an action on estoppel. Estoppel is only important as 
being one step in the process of relief, on the hypothesis that 
the defendant is estopped from denying the truth of something 
which he has said.’’ These observations were made in a 
case where the estoppel alleged was based on the conduct 
ofa party, but they hold good of that particular kind of estoppel 
by record known as res judicata. Such an estoppel is a matter 
to be raised as a plea, and can be relevant, moreover, only 
between the parties (or their privies) to the litigation the 
decision in which is relied on as the res. The application of 
the principle to criminal law is no exception in this respect ; 
an autrefois plea is after all an issue between the accused 
and the prosecutor as representing the State. Certainly a 
criminal conviction is not conclusive evidence in subsequent 
civil proceedings of the commission by the convicted party 
of the acts constituting the crime. The civil proceedings in 
this case are res inter alios acta (see Leyman v. Latimer (1877), 
3 Ex. D., at p. 354). The bar in certain cases of assault 
is a purely statutory one and in any case operates only where 
it is the assaulted party who has preferred the complaint and 
so put himself in a position corresponding with a personal 
party. (See Offences against the Person Act, 1861, ss. 44, 45.) 

A recent case emphasises the adjectival nature of the 
ves judicata principle, since it shows it in relation to a rule of 
practice—that concerned with the striking out of a pleading. 
In point of fact. the jurisdiction of the court to set aside or 
strike out pleadings may rest on several grounds. At least 


three instances are expressly provided for by R.S.C. See 
Ord. XIX, r. 27 (unnecessary or scandalous matter, or matter 
tending to prejudice, embarrass or delay fair trial) ; Ord. XXV, 
r. 4 (pleading disclosing no reasonable cause of action or 
answer; action or defence frivolous or vexatious); and 
Ord. LXX, r. 1 (non-compliance with rules). In addition 
it is plain from such cases as Davey v. Bentinck [1893] 1 Q.B. 
185, that the court also has an inherent power to protect 
itself and its process from abuse, and it is under this latter 
and wider head that an action or a plea may be struck out on 
the ground that some fact or state of facts which it is essential 
for the party to establish is, as between the parties, res 
judicata. 

Whether under the express rules or under the inherent 
jurisdiction, all these powers of striking out are purely 
discretionary in the court. The court will, in fact, be astute 
to ensure that a party is not lightly precluded from continuing 
with his action or defence, as is clear from Gugenheim v. 
Ladbroke & Co., Ltd. [1947] 1 All E.R. 292. There a foreign 
plaintiff who had made bets in England with an English 
company brought an action against them in respect of money 
which he alleged to be due on an account stated. The 
account nevertheless concerned cross-claims arising on 
gambling debts, and a majority of the Court of Appeal would 
apparently have been disposed to accede to the defendant 
company’s application under Ord. XXV, r. 4, to strike out 
the statement of claim on the ground that the action was 
frivolous and vexatious, being founded on a claim which could 
not succeed in a court of law. However, Lawrence, L.J. 
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(as he then was), and Denning, J., had thought that it was not 
the class of case which ought to be struck out on that ground, 
and in the circumstances Tucker and Cohen, L.]J., acquiesced 
so that the plaintiff might have an opportunity of bringing 
his case to trial. 

The recent case referred to above (Greenhalgh v. Maillard 
(1947] 2 All E.R. 255) concerns the question of the scope of a 
res judicata plea not as regards the parties between whom it 
is raised, but as to the degree of identity or correspondence 
necessary between the subject matter of the record which it 
is sought to plead in bar and the subject of the subsequent 
litigation against which the plea is raised. It is well known 
that the same set of facts may in some circumstances 
give rise to more than one cause of action, and here a second 
action may be sustained. Though Somervell, L.J., has 
described Brunsden v. Humphrey (1884), 14 Q.B.D. 141, 
the authority generally quoted on this point, as a border- 
line case (Coleridge, L.C.J., having dissented), its reasoning 
would seem to be quite clear. But in that case one cause of 
action was for damage to goods, while the other was for 
damages for personal injury. They were obviously distiact 
claims. (It was naturally immaterial that the first action 
was brought in the county court and the second in the High 
Court.) In the case of the tort of conspiracy, can a party 
maintain first an action based on a combination for an 
unlawful purpose and then, the first action having failed, be 
heard to allege in a subsequent action a combination 
employing unlawful means? This was the question before 
the court in Greenhalgh v. Mallard, supra. 

Such a strict rule of evidence as estoppel may sometimes 
appear to work injustice, except possibly where it is founded 
on a deliberate and clear representation. It was not beyond 
the ingenuity of equity to relieve against this hardship in 
some cases. Thus, in the case of estoppel by deed—the only 
type of estoppel, by the way, of which it can confidently be 
said that it does not bind the Crown (see per Atkin, J., in 
A.-G. to H.R.H. the Prince of Wales v. Collom [1916] 
2 K.B. 193, at p. 204)—whereas the common law would say 
toa party: “ You have recited as much in a deed ; we cannot 
allow you to deny it now” (Bowman v. Taylor (1834), 
2 A. & E. 278), equity would inquire into the truth of the 
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matter and in appropriate circumstances allow rectification 
or treat the deed as if rectified (see Greer v. Kettle {1938} 
A.C. 156). 

Nevertheless, there are equitable rules which in themselves 
work estoppels (e.g., Ramsden v. Dyson (1847), L.R. 1 H.L. 129, 
applied in Collom’s case, supra). And it was a Vice- 
Chancellor who, in 1843, delivered himself of a passage which 
has been repeatedly quoted in subsequent reports and was 
approved by the Privy Council in Hoystead v. Commissioner 
of Taxation {1926} A.C. 170. Wigram, V.-C.’s observations in 
Henderson v. Henderson (1843), 3 Hare 100, at p. 114, were as 
follows: ‘‘I believe I state the rule of the court correctly, when 
I say, that where a given matter becomes the subject of 
litigation in, and of adjudication by, a court of competent 
jurisdiction, the court requires the parties to that litigation 
to bring forward the whole case, and will not (except under 
special circumstances) permit the same parties to open the 
same subject of litigation in respect of matter which might 
have been brought forward as part of the subject in contest, 
but which was not brought forward only because they have, 
from negligence, inadvertence, or even accident, omitted 
part of their case. A plea of res judicata applies, except in 
special cases, not only to points upon which the court was 
actually required by the parties to form an opinion and 
pronounce a judgment, but to every point which properly 
belonged to the subject of litigation and which the parties, 
exercising reasonable diligence, might have brought forward 
at the time.” 

A Court of Appeal consisting of Somervell and Evershed, 
L.JJ., heard the defendants’ interlocutory appeal in 
Greenhalgh v. Mallard, supra, and based themselves once 
more on the words of Wigram, V.-C. In allowing the appeal 
and restoring the master’s order that the statement of claim 
be struck out, the court leave no room for doubt that, as 
Evershed, L.J., puts it, “any series of concerted acts 
damaging to a plaintiff can . . . only give rise to one cause 
of action for conspiracy. The unlawfulness resides in the 
fact of combination.” Thus a plaintiff in an action for 
conspiracy must decide once and for all whether to allege 
that the act itself or the means were unlawful. He can allege 
both if the evidence justifies him in such a course. 


DIVORCE LAW AND PRACTICE 


AGREEMENTS TO SEPARATE AND DESERTION 


A QUESTION has been raised by a correspondent with regard 
to the effect of an agreement to separate between husband 
and wife upon a petition alleging desertion subsequent to the 
agreement ; and in view of the fact that it has been held that 
when once an agreement has been entered into—except in 
certain circumstances where it can be said that there has been 
a repudiation of the agreement—this will be a bar to either of 
the parties alleging thereafter that a state of desertion exists, 
the importance of this question in relation to the future rights 
of the parties cannot be too strongly stressed. It is intended, 
therefore, to consider this aspect of the matter, first, in the 
case of an oral agreement to separate, and secondly, in a later 
article, in the more usual case where the parties are in receipt 
of legal advice and the agreement has been embodied in a 
formal deed. 


1. Oral Agreement 

The elements constituting an act of desertion have been 
stated by Sir Wilfred Greene, M.R., in Williams v. Williams 
[1939] P. 365, as follows: ‘‘ The act of desertion requires two 
elements on the side of the deserting spouse—namely, the 
factum of separation and the animus deserendi ; and on the 
side of the deserted spouse, one element, namely, the absence 
of consent,”’ and where this absence of consent on the part of 
the deserted spouse is negatived by an oral agreement, there 
is no desertion. The matter is put in this way by the Judge 
Ordinary in Cock v. Cock (1864), 3 Sw. & Tr. 514, where, in 
considering the application of the Matrimonial Causes Act, 1857, 
he says: “It is clear that any separation between husband 
and wife which is the result of mutual agreement cannot 


constitute the ‘desertion’ which the statute has made a 
ground for divorce,”’ and this principle has been re-affirmed by 
Hodson, J., in Watson v. Watson [1938] P. 258, a case dealing 
with a separation deed (which will be referred to in due course) 
where he says: “ I think it is quite clear that if the separation 
is really, on investigation of the facts, found to be a separation 
by agreement, there can be no desertion. . . .” 

Where there is, therefore, such evidence of an oral agre¢ment, 
the position is clear, but the principle is equally applicable 
where the facts show that the deserted spouse had consented 
to, and approved of, the departure of the other spouse, and 
it has been held in such a case that the deserted spouse is 
disentitled to relief on the ground of desertion. Thus, this 
consent may be given in various ways, and it may be expressed 
by or implied from the words or conduct of the parties. This 
position arose in Spence v. Spence {1939} 1 All E. R. 52, 
a husband’s petition for divorce, where the facts were shortly 
that in 1934 the wife made repeated threats to leave her 
husband, and ultimately left him on 18th September, 1934, 
and that for at least a fortnight before her departure—during 
which period she was engaged in quiet but open and active 
preparations towards this end—her husband was perfectly 
aware of her intention, and indeed the division of their 
various household goods was discussed and debated between 
them. The husband made not the smallest attempt to deter 
her or even to delay her departure, and did not pretend that 
he felt the slightest regret at parting from his wife; and 
during her four years’ absence he made no kind of effort to 
compass her return, and, apart from one cautious inquiry 
through a solicitor as to her intention in the matter, he does 
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not seem to have concerned himself about it at all. In 
dismissing the husband’s petition, Langton, J., based his 
judgment upon his consent to his wife’s departure, saying, 
at p. 58: “Since, therefore, I am clearly of opinion that 
Mrs. Spence left her husband with his complete consent, and 
even with his approval, and that he was well aware that, 
when she left on this occasion, she had no intention of returning, 
he is unable to claim now that his wife deserted him,’ and 
he went on to point out that if it were possible that, if the 
parties separated by consent, either tacit or expressed, there 
could be any case of desertion, the greater part of the new 
Act of Parliament (sc. the Matrimonial Causes Act, 1937) 
would have been superfluous because it would have been put 
within the power of the parties to obtain a consensual divorce. 
(‘or other examples of cases where desertion was negatived 
on the ground of consent, see a case on circuit before 
Goddard, J., as he then was, 85 L.J. News. 438, The Times, 20th 
June, 1938, p. 11; Charter v. Charter (1901), 84 L. T. 272; 
Taylor v. Taylor (1881), 44 L. T. 31; and see}Bacon v. Bacon 
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[1946] N.I. 110, where Spence v. Spence was followed; and 
where consent was not proved, Haviland v. Haviland (1863), 
32 L. J. P.& M.65; Mearav. Meara (1866), 35 L. J. P. & M. 33), 

With regard, however, to a case of constructive desertion, 
it may be noted that Langton, J., in coming to the conclusion 
that the facts proved consent on the part of the husband, 
stated that, taken in its context, he entirely agreed with what 
he described as a dictum of Buckley, L.J., in Harriman vy. 
Harriman {1909} P. 123, at p. 148, that ‘‘ Desertion does not 
necessarily involve that the wife desires her husband to 
remain with her; she may be thankful he has gone, but he may 
nevertheless have deserted her,” saying that if one envisaged 
the simple example of a wife who, after being treated with 
brutal cruelty sufficient to drive her from her home, saw with 
a certain sensation of relief that her husband was adding to 
his offences by deserting her, it was obvious that the existence 
of this sensation did nothing to qualify or mitigate the 
husband's offence of desertion. 


AND PRACTICE 


EXCHANGE CONTROL ACT, 1947 


Tur Exchange Control Act, which came into operation on 
the Ist October, 1947, deals with a subject which is not one 
closely connected with company law, a fact for which one may 
well be thankful, for, according to my calculations, which I 
should hesitate to assert were correct, there have already 
been published twenty-seven orders, directions and authorities 
under the Act. There are, however, one or two provisions 
of the Act which require to be noted in connection with 
company law. 

The provisions of this Act take the place of a considerable 
body of the Defence (Finance) Regulations, which have 
now been revoked (S.R. & O., 1947, No. 2052). The part 
of the Act with which we are mainly concerned is Pt. III, 
entitled “securities.” This word is by s. 42 of the Act 
defined to mean shares, stock, bonds, notes (other than 
promissory notes), debentures, debenture stock, units under 
a unit trust scheme and shares in an oil royalty. 

Section 8 (1) prohibits except with the permission of the 
Treasury the issue in the United Kingdom of any security 
or the issue of any security registered in the United Kingdom 
anywhere, unless two requirements are fulfilled. The person 
to whom the security is issued, or the person for whom he 
is a nominee, must be resident in what is called the scheduled 
territories, namely, what has hitherto been known as the 
sterling area, less Egypt. Further, the prescribed evidence 
as to the residence of the person to whom the security is 
issued and that of the person for whom he is a nominee 
(if any) must be produced to the person issuing the security. 
The evidence has been prescribed by S.R. & O., 1947, No. 2041. 

A similar restriction does not appear under the Defence 
(Finance) Regulations. Originally, of course, under reg. 6, 
Treasury consent was necessary to any issue of securities, 
and it may be that when that restriction was relaxed it was 
not thought necessary in time of war expressly to prohibit 
issues to non-residents of the sterling area. This, however, 
is now expressly prohibited. 

The next topic the Act deals with is the transfer of securities. 
The scheme of the restrictions on the transfer of securities 
is slightly different from that contained in the Defence 
(Finance) Regulations, but the result is similar. The effect 
of s. 9 of this Act is substantially that the permission of the 
Treasury is required for the transfer anywhere of a 
security registered in the United Kingdom, or for the transfer 
in the United Kingdom of a security registered anywhere, 
unless the transferor or his nominee (if any) is resident in the 
scheduled territories, the prescribed declaration as to residence 
is delivered by the transferor to the transferee and the 
transferee and his nominee (if any) is resident in the scheduled 
territories. 

Further, except where the security is registered in the 
United Kingdom in a principal register, i.e., not in the case 
of a foreign company on its foreign register kept in England, 


the Treasury has to be satisfied that the transferee and his 
nominee (if any) are resident in the scheduled territories. 
This condition, however, clearly does not affect the securities 
of an English company which are registered on a principal 
register kept in England, even if they are also registered on 
a dominion register elsewhere. 

There is a number of other restrictions similar to those 
previously contained in the Defence (Finance) Regulations 
aimed at preventing any securities registered in the United 
Kingdom or rights in connection therewith getting outside 
the United Kingdom, and also of preventing any resident of 
the United Kingdom getting any security registered anywhere 
or any rights in connection therewith outside the United 
Kingdom. 

The provisions of s. 13 require to be kept in mind by the 
registrars of companies. That section provides that no 
person concerned in keeping a register is to do certain things 
without Treasury permission. 

The first is that he is not to enter the name of any person 
in his register in relation to any security unless there has 
been produced to him the prescribed evidence (prescribed 
by S.R. & O., 1947, No. 2041) that the entry does not form 
part of a transaction prohibited by the Act. 

The second is that he may not enter in his register in respect 
of any security an address outside the scheduled territories, 
unless Treasury permission for the transaction has in certain 
circumstances been granted. 

The last is rather a more vague prohibition. He is not to 
do any act in relation to the register, which can presumably 
only mean that he is not to make any entries in it or delete 
any entries therefrom, if the act recognises or gives effect to 
any act which appears to him to be done either with the 
intent, roughly speaking, of getting a security transferable 
outside the United Kingdom substituted for a security 
transferable inside, or with the intent, substantially, of getting 
capital moneys paid outside the United Kingdom in respect 
of securities which are registered in the United Kingdom, 
or of securities to which the certificate of title is in the United 
Kingdom. For the purposes of this provision it is immaterial 
whether the act is done by a resident of the United Kingdom 
or not. 

Though somewhat vaguely phrased this probably means 
in practice that if the Registrar thinks there is anything 
fishy about any entry he is required to make on his register 
he will have to look into the matter. 

It is not practicable to give a detailed account of the 
provisions of the Act here, but it should be noted that the 
restrictions on the transfers of and dealings with stocks and 
shares are now dealt with by this Act. There is, however, 
one other point in connection with the issue of securities which 
should, I think, be noted in an article dealing with company 
law, which I shall refer to next week. 
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A CONVEYANCER’S DIARY 


REVOCATION OF LICENCES 


THE recent decision of the House of Lords in Winter Garden 
Theatre, Ltd. v. Millennium Productions, Ltd. (1947), 177 L.T. 
349, is an important addition to the small list of modern 
authorities on the law relating to licences and their revocation. 
The facts of the case were, shortly, as follows : The W Company 
granted to the M Company a licence to use a theatre for a 
period of six months, the licensees paying a weekly sum 
described as a “‘ rent” in consideration for the user, with an 
option at the end of the six months to continue for a further 
period of six months. On the expiration of these two periods 
of six months each the licensees were given the further option 
of ‘‘ further continuing the licence of the theatre.’’ The 
agreement between the parties contained express stipulations 
on various matters; it was provided that the licensors 
were to retain possession of the theatre, but that the licensees 
should have the unrestricted right over all the rooms of the 
theatre with certain small exceptions. The licensors were 
to pay rates, taxes and insurance and remain liable for all 
external or structural repairs. The licensees were not to enter 
into any sub-licence of the theatre without the licensors’ 
consent, such consent not to be unreasonably withheld on 
terms being agreed between the parties for the division of the 
resulting profit. Provision was also made for giving notice 
of intention to exercise the options already mentioned, and 
for the licensees to give one month’s notice of their intention 
of terminating the licence. The licensors, on the other hand, 
were given no express right to terminate the licence. The 
licensees exercised both their options, and at the time the 
action was brought had enjoyed the user of the theatre for 
a period of over three years. Towards the end of this period 
the licensees had granted to another theatrical company 
what the judge at the trial found, as a fact, to be a sub-licence. 
When this came to the knowledge of the licensors, they gave 
the licensees a month’s notice to vacate the theatre, adding 
that they would be prepared to give further time if it should 
be required. The licensees challenged the authority of the 
licensors to terminate the licence, and finally issued a writ, 
claiming a declaration that the licence was not revocable by 
the licensors except upon a breach of its terms, and in the 
alternative that if the licence was so revocable, the revocation 
did not become effective until after the lapse of a reasonable 
time from the notice, and that such time had not elapsed. 
The trial judge came to the conclusion that the licence had 
been properly revoked by the licensors and that the time 
given to vacate the theatre was, in the circumstances, 
reasonable. On appeal this decision was reversed, but the 
House of Lords overruled the Court of Appeal and restored 
the findings of the judge at the trial. 

The interest of the case lies very largely in the analysis of 
the earlier decisions made by Lord Simon in the course of his 
speech, and in particular in the approbation which he gave to 
the decision in the well-known and controversial decision of 
the Court of Appeal in Hurst v. Picture Theatres, Ltd. [1915] 
1 K.B. 1. In that case the plaintiff was forcibly ejected 
from a cinema in the course of a performance on the suspicion 
(erroneous, as the jury found) that he had not paid for his 


admission. He sued the owners of the cinema for assault and 
false imprisonment, and recovered substantial damages. The 
authority of that decision has been called in question on the 
ground of its incompatibility with the earlier decision in 
Wood v. Leadbitter (1845), 13 M. & W. 838. It has been 
objected that Hurst's case extends the doctrine of licences 
coupled with an interest (which on any view are not revocable 
at the will of the licensor) to licences where the licensee's 
interest is not in any way connected with the land, but is 
founded on a mere contractual relationship ; and that for this 
reason the principles on which Wood v. Leadbitter was decided 
are to be preferred. Lord Simon’s speech puts the latter 
decision in its proper perspective as a case which turned largely 
on the state of the pleadings and procedural requirements as 
they stood before the Common Law Procedure Act, 1852, 
and the Judicature Act, and he expressed the opinion that it 
could not now be regarded as good law. 

With this early Victorian ghost safely laid, the House was 
free to consider the case under review on its own merits. The 
conclusion to be derived from a consideration of their lordships’ 
speeches is that the question whether a licence given for value 
is revocable or not depends solely upon the true construction 
of the agreement which leads to its grant. There may be 
cases where, the parties themselves being silent on the point, 
it is necessary to imply a term regarding the circumstances 
in which a licence can be revoked; such a case arose in 
Hurst v. Picture Theatres, Ltd., where the only transaction 
was the purchase of a ticket, from which the rights and obliga- 
tions of the parties had perforce to be deduced. A licence 
granted on such terms is irrevocable, but it is important to 
note that it is irrevocable only for a defined period of time, 
and as such is easily distinguishable from the licence which the 
licensees in the case under review contended had been conferred 
upon them by the proprietors of the theatre—a licence which 
would have entitled them, subject to due observance of its 
stipulations, to use the theatre in perpetuity. After con- 
sideration of all the terms of their bargain, the House came to 
the conclusion that the licence was revocable at the instance 
of the licensors, on reasonable notice being given to the 
licensees to vacate the premises. The licensees, by granting a 
sub-licence of the premises, had committed a breach of the 
terms on which the original licence had been given, and it was 
held that in deciding what amounted to reasonable notice 
in the circumstances, the difficulties in which the licensees 
had placed themselves as a result of the sub-licence in regard 
to vacating the premises in the time allowed, should be 
disregarded. 

The full implications of this recent decision are beyond 
the scope of this column, but enough has been said to show its 
importance. Not only does it dispel the doubts which existed 
concerning the authority of Hurst’s case, but it underlines the 
necessity for care in drafting licences. The extent to which 
terms omitted by the parties will be implied by law is very 
limited, while the inconvenience caused by their omission is 
immense. A licence giving rights over valuable property 
deserves just as much attention as a conveyance or a lease. 


LANDLORD AND TENANT NOTEBOOK 


ALTERNATIVE ACCOMMODATION AND REASONABLENESS 


Tue provision in rent control legislation by which a court is 
entitled to grant an order for possession on the ground that 
suitable alternative accommodation is or will be available 
for the tenant is contained in the body of the Rent, etc., 
Restrictions (Amendment) Act, 1933, namely, in s. 3 (1) (4) 
(the rest of the section being mainly devoted to describing 
and defining the requirements to be fulfilled), and this suggests 
a distinction between this ground and the many others, 
which are to be found set out in Sched. I. But it is quite 
clear that, whether a plaintiff relies upon the availability of 
suitable alternative accommodation or upon one of the grounds 


of Sched. I, the court is not entitled to grant an order unless 
the overriding consideration, as it has been called, of 
reasonableness is satisfied, i.e., ‘‘ unless the court considers it 
reasonable to make such an order ”’ (s. 3 (1)). 

This has been brought home to us in two decisions : 
Cumming v. Danson (1942), 87 Sor. J. 21 (C.A.), and Warren 
v. Austen {1947} 2 All E.R. 185 (C.A.) (in which the former 
was not cited), and a comparison is of interest because 
Cumming v. Danson gave us the dictum of Scott, L.J., that 
the measure of reasonableness to be established by the 
landlord was much smaller where alternative accommodation 
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was offered than where it was not offered, while the recent case 
illustrates circumstances in which it is open to a county 
court judge to find, notwithstanding such offer, that it would 
not be reasonable to grant the order sought. 


The facts of Cumming v. Danson were that the plaintiff 
was living in a cottage which she owned, and where she 
accommodated a number of refugees and wished to 
accommodate an invalid sister and a brother-in-law as well. 
The house claimed was much larger, and she offered an 
exchange, which the defendant refused. She based her 
claim on s. 3 (1) (4), but somehow or other the county court 
judge, who refused to make an order, directed his attention 
to para. (h) of Sched. I and proceeded to treat the claim as 
based on the plaintiff's requiring the house for her own 
occupation and to draw up the usual hardship balance sheet 
accordingly. In correcting this error and ordering a new 
trial, the Court of Appeal pointed out that not only was a 
comparison of hardships out of place, but there was no need 
for a plaintiff relying on s. 3 (1) (b) to satisfy the court that 
he reasonably (or at all) required the house for his own 
occupation. This might, however, be a relevant factor when 
considering whether it was reasonable to make the order, 
which was essentially a different question, and in deciding 
which weight should be given to the various factors in a 
‘“‘ broad common-sense way.” 


The plaintiff in Warren v. Austen, one of those cases in 
which the argument on appeal seems to have centred largely 
on what the court below had decided and rather less 
on what it should have decided, may well be said to have 
asked for weight to be given to the various factors in a broad 
common-sense way. There was no suggestion that he wanted 
the premises claimed as a residence for himself; they were 
a house in a crescent, part of which he owned, in a seaside 
town; and he was converting these houses into a hotel. 
Unfortunately the report does not tell us much about the 
extent or rent of the alternative accommodation offered, but 
it appears that the county court judge, after hearing evidence 
that the defendant was a clerk in the local Employment 
Exchange and had five children, also heard evidence that, 
where he was, his children had access to a lawn and pleasure 
grounds, an amenity not available at the premises offered ; 
and that where he was he could, as he would not be able to at 
the other house, supplement his income by taking paying 
guests. The order was refused ; but it was not clear whether 
or not there had been a finding of unsuitability, or a finding 


SOLICITORS’ 


JOURNAL November 8, 1947 
that though suitable alternative accommodation was available 
it would not be reasonable to make the order. 

Lord Greene, M.R., considered that the reasons given by 
the court below dealt both with the issue of alternative 
accommodation and with that of reasonableness; but 
referring, I think, to the argument that to compare present 
accommodation with accommodation offered was a wrong 
approach, and agreeing that some of the facts considered were 
not relevant to the issue of alternative accommodation, he 
held that they might be taken into account when deciding 
the matter of reasonableness. Asquith, L.J., gave us a 
useful statement of the law when he said: ‘‘ He [the county 
court judge] would of course have been applying an entirely 
wrong criterion if he had said ‘All I have to do is to compare 
the two sets of premises, and if, on comparison, the alternative 
accommodation is proved to be inferior, it follows necessarily 
that it isunsuitable ’.”” This terse exposition may be welcomed 
by those who have occasion to advise tenant clients not only 
that a landlord has not exactly got to find them a place to go 
to, but also that a place proposed may be less attractive than 
that claimed and yet satisfy the requirements. And when 
the same learned lord justice observed that he was not fully 
persuaded that the county court judge’s conclusion on 
alternative accommodation could not be supported, I think 
he had in mind the words of s. 3 (3) (ii): ‘‘ suitable to the 
means of the tenant and to the needs of the tenant and his 
family as regards extent and character.’’ For without 
comparing the two sets of premises, it may well have been 
open to the judge to have found that the salary was too small 
unless it could be supplemented (the paragraph does not 
mention the word “ rent’) and that the situation would be 
unhealthy for a large family. 

The recent decision may also serve to correct the views of 
any who attach too much importance to Middlesex County 
Council v. Hall [1929] 2 K.B. 110, in which a Divisional 
Court held that in considering suitability of alternative 
accommodation regard should be had to living accommodation 
only, and reversed the decision of the court below where the 
fact that the tenant would be unable to carry on a teashop 
business, as he was doing, had been taken into account when 
deciding this issue. The only reference to reasonableness 
in the report is in a footnote emphasising the fact that 
plaintiffs’ counsel (the defendant appeared in person) had 
conceded that financial hardship would be relevant to such an 
issue ; apparently the Divisional Court did not see fit to 
remit the matter on this ground. 


TO-DAY AND YESTERDAY 


LOOKING BACK 


Tuomas Harpy, a Scot settled in London, carried on a boot- 
making business at No. 9 Piccadilly. In 1792, he and some 
friends founded the London Corresponding Society to promote 
Parliamentary reform, and soon they were in touch with every 
similar society in Great Britain. In 1794 a Convention was 
arranged to be held in England, but the Government, alarmed 
by the course the French Revolution was taking, stepped in and 
Hardy was arrested on a charge of treason. He was tried at 
the Clerkenwell Sessions House, before Lord Chief Justice Eyre. 
The Attorney-General, Sir John Scott, afterwards Lord Eldon, 
prosecuted, and Erskine was for the defence. Sheridan was 
among the witnesses who gave evidence for Hardy. The trial 
was full of incident. In opening his case, Erskine delivered a 
magnificent speech which lasted for seven hours. At its 
conclusion, “an irresistible acclamation pervaded the Court 
and was repeated to an immense distance around. The streets 
seemed to be filled with the whole population of London, and it 
was for a time impossible for the judges to get to their carriages.” 
Erskine then went out and addressed the multitude, begging them 
“to confide in the justice of the country, reminding them that 
the only security of Englishmen was under the inestimable 
laws of England, and that any attempt to overawe or bias them 
would not only be an affront to public justice but would endanger 
the life of the accused.’”” At his prayer, the crowd melted away 
in a few minutes. After convincing evidence of the loyal and 
peaceable character of Hardy, he was acquitted on 5th November. 
The people drew his coach in triumph through the streets. 


MAGIC OF THE LAW 

It seems that this year’s president of the International Congress 
of Magicians, which met recently in Paris, is a French lawyer 
with magic as a spare-time occupation. Casting around for a 
similar duality on this side of the Channel, one recalls the talents 
of Judge Wethered who, even under the eagle eyes of gatherings 
of members of the legal profession, has repaired a rope cut through, 
and threaded a crochet needle through a sheet of glass. It is 
true, however, that the Frenchman has even more spectacular 
powers, judging by two photographs reproduced in an English 
daily paper, showing him disrobing a mannequin with a mere 
wave of the hand—from voluminous evening gown to Union 
Jack bathing dress. Generally it is just by chance that one learns 
where magic talents lie hidden. How many who pass through 
the Divorce Court for justice or entertainment have discovered 
which of the ushers is a talented spare-time magician and 
ventriloquist ? That sort of thing remains part of the secret 
history of the building. If that secret history were ever collated, 
another incident, where it touches the entertainment world, 
would surely be worth recording: the first meeting of Clapham 
and Dwyer in the crypt. Clapham was at one time junior clerk 
to the future Lord Fairfield when he was Mr. Greer. His comic 
talents first blossomed in a military concert party in the 1914 war, 
but he returned to the courts and it was there, through the 
intervention of a mutual friend who was a judge’s clerk, that he 
first met his future partner in entertainment. 


FITTING THE CRIME 
A cuRRENT film, ‘‘ Bachelor Knight,’’ is all about a lady judge 
(Myrna Loy) who finds that her schoolgirl sister has fallen in 
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love with Cary Grant, and sentences them to go about together 
until the infatuation wears off. Lest the basis of the story should 
seem too far-fetched, let English audiences be assured that 
sentences not so very different in idea are by no means unknown 
in the United States. Often a religious spirit pervades this 
paternal sort of justice. There were, for instance, the four 
boys of Kansas City who were in trouble for the misuse of fire- 
crackers. ‘‘ Let’s hear you say the Lord’s Prayer’’ said the 
judge. None of them could, and they were sentenced to learn it 
for a twenty-five cent reward. In Washington another judge, 
sitting on Good Friday, dealt with forty-one cases of drunkenness 
by suspending sentence on condition that the culprits would spend 
fifteen minutes in church meditating on their shortcomings. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS aare answered 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editurial 
Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 
and a stamped addressed envelope. 





Value Payment—WHETHER NOTICE OF DISCLAIMER SHOULD NOW 
BE SERVED—EFFECT 

Q. A fairly long lease of a dwelling-house at a ground rent 
was vested in A. The house was bombed by enemy action 
and A was killed at the same time. The War Damage Commission 
have now determined a value payment and it is not proposed to 
appeal. The respective contributions of the mortgagees, ground 
landlords and personal representatives of the deceased in the 
value payment have been agreed. It would not be economical 
for a personal representative to rebuild the premises, even after 
receiving the value payment. Should notice of disclaimer of 
the lease be served and, if so, what would the effect of service 
of such notice be upon the right of personal representative to 
receive the value payment ? 

A. Yes, we certainly think that a notice of disclaimer should 
now be served, so as to secure release from the obligations of the 
lease. The value payment will go to the personal representatives 
of the owner of the lease at the date of damage, and thus the 
right of A’s personal representatives will not be affected. 

Revival of Debt 

Q. A simple-contract debt is statute-barred after six years. 
If an acknowledgment in writing is made after six years, the 
debt is revived. If a part payment is made on account of several 
debts, some of which are barred and some not, the payment does 
not revive the statute-barred debts (Smith v. Betty {1903} 2 K.B. 
317). If the payment on account is made by cheque, can the 
cheque be said to constitute an acknowledgment in writing so as 
to revive the statute-barred debts ? 

A. No; parol evidence is not admissible to connect the 
writing on the cheque with the statute-barred debt. No authority 
appears to exist on the point. 


Stamp Duty—CERTIFICATE UNDER S. 73 OF FINANCE (1909-10) 
Act, 1910 

Q. A has contracted to sell to B the goodwill of his grocer’s 
business for £800, and B has contracted to sell to A his freehold 
dwelling-house with vacant possession for £2,000. B has been 
granted a tenancy of the premises belonging to C on which the 
grocer’s business is carried on. The transactions, although 
they are to be completed at the same time, were the subject of 
separate contracts in writing. Can a statutory certificate be 
properly endorsed on the contract for sale of the goodwill to the 
effect that the transaction thereby effected does not form part 
of a larger transaction or series of transactions in respect of which 
the amount or value or the aggregate amount or value of the 
consideration exceeds £1,500, so as to enable it to be stamped 
with the lower rate of ad valorem duty, instead of the new increased 
rate under s.52 of the Finance Act, 1947? As the purchaser is not 
the same in both cases, and the consideration in each case moves 
in different directions, it is considered that the transactions 
are separate ones and the goodwill is not part of a larger transac- 
tion within the meaning of s. 73 of the Finance (1909-10) Act, 
1910. The cases of Kimbers & Co. v. Inland Revenue Commis- 
Stoners [1936] 1 K.B. 132, and A.-G. v. Cohen [1936] 2 K.B. 
246, have been referred to, but do not give much assistance 
in the circumstances, as the facts here are not the same. 

A. We do not doubt that the certificate can properly be 
given. All that B has contracted to buy from A is the goodwill : 
the fact that B has contracted to sell something to A is in our 
opinion wholly izrelevant for the purposes of stamp duty. 
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Yet another judge in Florida condemned a reckless driver to 
attend church on thirteen successive Sundays, attending court 
each Monday to give a summary of the sermon. Another judge, 
in Detroit, dealt with motoring offences by making the defendants 
write out 500 times some such line as “ I made a left turn against 
a red light.””. In Detroit also, a youth who stole a jacket from a 
woman librarian was condemned to report to her once a week 
and read a book under her direction. Having failed to do so, 
he was ordered to write a book review each week, and submit it 
to the court. In California, four university students who had 
dropped paper bags full of water on the heads of passers-by 
were ordered to attend the city hall so that the bailiff could drop 
water-bags on them. 


~ REVIEWS 


The Complete Law of Housing. Fourth Edition. By 
H. A. Hitt, M.A., of Gray’s Inn, Barrister-at-Law, and 
D. P. KerriGAN, B.L., of the Middle Temple, Barrister-at 
Law. 1947. London: Butterworth & Co. (Publishers), Ltd., 
and Shaw & Sons, Ltd. 37s. 6d. net. 


This is the fourth edition of a well-known work and brings the 
law on this subject down to lst December, 1946. It is divided 
into two books. Book I, the major part of the work, contains 
an Introduction and annotated copies of the Housing Act, 1936, 
and other housing legislation, and includes the relevant regula- 
tions, rules and orders and departmental memoranda and circulars. 
Book II is entitled ‘‘ Compulsory Purchase.”’ 


Although the emphasis nowadays is on the provision of 
additional houses rather than the substitution of new for old, the 
provisions relating to the demolition and closing of insanitary 
premises and clearance and redevelopment must always be 
borne in mind, particularly when property is bought for invest- 
ment. Section 2 of the 1936 Act, conditions to be implied on 
the letting of small houses, and s. 9, power of local authority 
to require repair of insanitary houses, are of special importance 
to landlords. The Court of Appeal decision in Morgan v. Liverpool 
Corporation {1927} 2 K.B. 131, quoted ons. 2, that failure of a 
tenant to give notice of a defect, the landlord not having notice 
aliunde, prevents the recovery of damages against the landlord, 
concerning which there was some doubt, has now been approved 
by the House of Lords in McCarrick v. Liverpool Corporation 
(1947), 91 Sov. J. 41. 


Book II does not include the alterations effected in the com 
pensation code by the Town and Country Planning Act, 1947, 
but the Acquisition of Land (Authorisation) Procedure Act, 
1946, and the Acquisition of Land (Assessment of Gompensation) 
Act, 1919, are set out and annotated and the relevant rules and 
circulars included, so that this book is still of much value. 

This is a work which should be of the greatest assistance 
to all advisers of property owners, to whom ‘it can be strongly 
recommended. 


Edition. By 
1947. 


Shaw’s Evidence in Criminal Cases. Third 
MicuHaev Ler, of the Middle Temple, Barrister-at-Law. 
London : Butterworth & Co. (Publishers), Ltd. 15s. net 
The last edition of this book was published fourteen years ago. 

The passing of such statutes as the Children and Young Persons 

Act, 1933, and the Evidence Act, 1938, as well as the retention 

of much ‘“ temporary ’’ war-time legislation, has necessitated 

many changes. The original simplicity of style and practical 
outlook of the work of Mr. Shaw have been admirably retained 
by the present editor. One may single out for praise the editor's 
comments on the burden of proof in prosecutions under the 

emergency legislation (see R. v. Putland and Sorrell {1946 

1 All E.R. 85), but there are many other examples. It must be 

added that the book is pleasant to handle and easy to read 


Spicer and Pegler’s Income Tax. Seventeenth Edition. By 
H. A. R. J. Witson, F.C.A., F.S.A.A. 1947. London: H.F.L. 
(Publishers), Ltd. 25s. net. 


This is the best practical explanation of the income tax, surtax 
and the profits tax that we have read. It is lucid, comprehensive 
and accurate. Statutes and cases are cited in sufficient detail 
for the ordinary reader and the table of contents and the index 
make reference to the text easy. 

The first two chapters (55 pages) deal with the machinery and 
principles of income tax. The five Schedules A to E are the 
subjects of the next chapter. The fourth, fifth and sixth 
chapters (207 pages) discuss Sched. D in great detail and include 








598 THE SOLICITORS’ 


particular advice on the preparation of accounts for builders, 
doctors, farmers and others. Then there are chapters on losses, 
surtax, claims and double taxation. The eleventh chapter 
(64 pages) contains a wealth of information on such miscellaneous 
matters as isolated profits, settlements, superannuation, alimony, 
penalties and “ back duty.” The profits tax is dealt with 
adequately in the last chapter (48 pages). The appendices 
(65 pages) include the Board of Inland Revenue’s schedule of 
agreed rates for the wear and tear allowance of machinery and 
plant and also the provisions of law referable to settlements 
and to income from the residuary estate of a deceased person. 
There are the usual tables of statutes and cases. 

This book will be a welcome addition to the libraries of 
accountants, business men and lawyers. The explanations of 
difficult points are as simple and concise as they can _ be. 
Illustrations are numerous and easy to follow. The more 
recent provisions of law (including the Income Tax Act, 1945) 
have been incorporated in the text and their practical effect 
carefully explained. A supplement covers the Finance Act, 1947. 


KENNINGTON COLLEGE OF COMMERCE 
AND LAW 
LAW LIBRARY 


The new Law Library of the Kennington College of Commerce 
and Law was opened by the Rt. Hon. Lord Porter, Lord of Appeal 
in Ordinary, on Monday, 27th October, 1947, in the presence 
of a large and representative audience. Among those present 
were Mrs. Norman Bentwich, Mrs. |’Estrange Malone and 
Sir Graham Savage from the London County Council, Mr. C. 
Gibson, M.P., Mr. J. P. Eddy, K.C., Mr. Gilbert Paull, K.C., 
Dr. D. Willesden, Principal of the College, and Mr. G. O. Slade, 
K.C., Chairman. 

Mr. Slade reported the regrets of Hilbery and Hodgson, J J., 
among others, who were unable to attend, and he congratulated 
the L.C.C. on the provision of the library and other facilities 
for those wishing to join what he described as the best and 
friendliest of all professions, the law in both its branches. 


Mrs. Norman Bentwich, chairman of the education committee 
of the London County Council, said how much they appreciated 
the great help which had been given by the profession in the 
development of the law department of the college, which she 
believed to be a unique venture by a local authority. 


Mr. J. P. Eddy, K.C., paid tribute to the work of his colleagues, 
Mr. Slade and Mr. Gilbert Paull, in the creation of the law 
department. He referred also to his experience of German 
courts of law, so vastly different from our own, and urged that the 
library should include books on Continental systems of law as 
soon as possible. He promised all possible help in making the 
school a success. 

Lord Porter spoke of the library as a great achievement, 
especially at a time when so many books and so many libraries 
destroyed by enemy action had not yet been replaceable. He 
congratulated the consultative committee, headed by Hilbery, J., 
who, with Mr. Slade, Mr. Paull and others, had assisted the L.C.C., 
the Principal and Mr. Grant-Bailey (in charge of the law 
department) in the development of the school. 

Lord Porter went on to emphasise the increasing importance 
of a knowledge of law and legal principles. There were now 
many opportunities for the layman, such as the widening field of 
choice for magistrates, the number of public boards created and 
the extending control of business affairs by persons who should 
have some knowledge of law, that is, of the principles of justice, 
fair-dealing and equity, upon which proper decisions depended. 

The study of law taught men to think, to make judgment 
impartial, to see the other side of the question and to give it due 
weight, to avoid ill-considered opinions and to form the charitable 
view. Upon the careful study of the law depended the power to 
make helpful criticism and from that to suggest desirable changes. 
No government could make laws very much in advance of public 
opinion. 

After speaking appreciatively of the correspondence course 
which Mr. Grant-Bailey had been able to arrange for selected 
students, Lord Porter finished his address with _ this 
quotation on law: “All things in heaven and earth do her 
homage ; the very least is in her care, the very greatest not 
exempt from her power.”’ 

Mr, Slade concluded the proceedings by thanking Lord Porter 
on behalf of the London County Council and everyone concerned 
for giving his very valuable time to the opening of the library. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of 
THE SOLICITORS’ JOURNAL] 


Accountants’ Certificates 


Sir,—The Council would be grateful if you would allow me to 
draw the attention of solicitors to their obligations under s. 1 of 
the Solicitors Act, 1941. 

This section, which, by order of the Lord Chancellor, came into 
force on the 10th August, 1946, requires that, subject to the 
provisions of subs. (2), every solicitor shall once in each practice 
year deliver to The Law Society as registrar an accountant’s 
certificate. 

All solicitors, therefore, other than those by whom the delivery 
of a certificate is made unnecessary by r. 6 of the Accountant’s 
Certificate Rules, 1946, are required to deliver to The Law 
Society an accountant’s certificate during the current practice 
year which expires on the 16th November next. 

The Council wish me to point out that failure to deliver a 
certificate within the practice year is an offence which renders 
the solicitor concerned liable to disciplinary proceedings. A 
number of certificates has yet to be delivered, and the Council 
direct attention to the fact that the time within which these 
certificates must be lodged is now very short. 

Yours faithfully, 
T. G. Lunp, 

Law Society’s Hall, Secretary. 
Chancery Lane, W.C.2. 


VALUE PAYMENTS FOR WAR-DAMAGED 
BUILDINGS 
First IssuE ON 10TH NOVEMBER, 1947 

The War Damage Commission announce that the first bulk 
issue of value payments for properties which have been decided 
to be total losses as the result of war damage will be made on the 
10th November, 1947, which was fixed by a Treasury Order in 
July, 1947, as the date on which value payments in general could 
first begin to be made. The payments on that date will cover 
about 106,000 claims relating to about 140,000 properties. The 
cheques or payable orders to be issued will altogether amount 
to about £100,000,000, including the increase of 45 per cent. 
over 1939 values which the House of Commons approved in 
March of this year and simple interest at 2} per cent. a year 
from the date of damage to the date of payment. Income tax 
on the amount of the interest at the standard rate of nine shillings 
in the pound and any unpaid war damage contribution will be 
deducted. With each cheque or payable order will be sent 
a statement showing how the payment has been calculated 
and an income tax certificate to enable the claimant to apply 
for a refund of tax where the standard rate is not payable by him. 

In all, value payments amounting, with interest, to about 
£170,000,000 have to be made to about 155,000 claimants in 
respect of 216,000 properties. The Commission had hoped to 
be able to make payment in nearly all cases on the 10th November, 
but apart from cases which are under appeal or where the original 
claimant has died and the present claimant has yet to show his 
title to receive payment, there are some 30,000 cases where the 
total payment has to be shared between two or more parties 
and the Commission have not yet been told by the parties how 
they wish the money to be divided, despite the issue of reminders. 

The Commission hope to make in mid-December a further 
bulk payment of about £10,000,000 on 10,000 claims in which the 
necessary information on title or shares reached the Commission 
too late for payment on the first paying day. After that payments 
will be made at monthly intervals, probably in the middle of 
each month, as outstanding cases become ripe for payment. 

Claimants who wish to raise any question on the payments 
made to them are asked to write to the appropriate regional 
office of the Commission and not to the Commission’s head- 
quarters. The Commission cannot undertake to deal with 
inquiries on individual cases by telephone either at headquarters 
or at regional offices. 

Owners of war-damaged properties are reminded that this 
announcement only applies to those cases which the Commission 
have determined to be “ total losses ’’ where a value payment 
and not a cost of works payment is to be made. Cases where a 
cost of works payment is due will continue to be dealt with as 
before, that is, the Commission will pay the proper cost of making 
good the war damage when the work has been done, and claims 
in these cases should be submitted to the regional office of the 
Commission as and when repairs have been carried out. 
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NOTES OF CASES 


CHANCERY DIVISION 
Biondi v. Kirklington & Piccadilly Estates, Ltd. 
Roxburgh, J. 19th May, 1947 


Landlord and tenant—Lease for thirty-five years—Option of renewal 
to be exercised in writing ‘‘ six calendar months before the 
expiration of the term’’—Exercise of option thirty days after 
grant of lease—Whether exercise of option valid. 

Adjourned summons. 


By a lease dated Ist March, 1911, D demised the premises in 
suit to B.H., Ltd., for thirty-five years from 8th February, 
1911; the lease contained a covenant that ‘‘ the lessor . . . will 
on the written request of the lessees made six calendar months 
before the expiration of the term hereby granted and if there 
shall not at the time of such request be any existing breach or 
non-observance of any of the covenants on the part of the lessees 
hereinbefore contained at the expense of the lessees grant to 
them a lease of the demised premises for a further term of 
fourteen years . . ’’ On 10th March, 1911, the lessees exercised 
their option in writing to obtain the further lease of fourteen 
years. Later the lease became vested in the plaintiff and the 
reversion became vested in the defendants. In July, 1945, the 
plaintiff gave to the defendants a similar notice of renewal, but 
this was abortive owing to her non-observance of certain 
covenants. She issued a writ for specific performance, relying 
on the notice of 10th March, 1911. 


ROXBURGH, J., said that the plaintiff’s contention was that 
the words ‘‘ made six calendar months before the expiration of 
the term ’’ meant ‘‘ made at any time before 8th August, 1945.” 
It was clear that no long interval of time was contemplated 
between the making of the request and the granting of the 
further lease. The further lease was to be granted ‘‘on’’ the 
written request, and it must be assumed that the extended lease 
should be granted within a reasonable time after the request, 
and it could not be contemplated that the request should lie 
dormant for thirty-five years. It was not a reasonable use of 
language to describe a further lease of fourteen years to be granted 
thirty-five years before the expiry of an existing lease as a 
“renewed lease.’”’ Further, ‘‘ expiration ’’ must mean “ expira- 
tion by efflux*on of time,’”’ and if the term came to an end owing 
to a re-entry the reversionary lease would be without a starting 
point and could not take effect. The proviso relating to breach 
would be of little value to the lessor if the lessee, provided that 
he was not in default on the day after the lease was granted, 
could ensure for his successors a further lease, even though (as 
happened) they were in default on the expiration of the term. 
The plaintiff's construction was an impossible one, and the 
action must be dismissed. 

CounsEL: Holroyd Pearce, K.C., and Rawlence ; Clark, K.C., 
and D. Cohen. 

Soxticitors: Burton & Ramsden ; Gamlen, Bowerman & Forward. 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.} 


Redwing, Ltd. v. Redwing Forest Products, Ltd. 
Jenkins, J. 10th June, 1947 


Contempt of court—Passing-off—-Alleged breach of undertakings— 
Personal service of ovder—l-ffect of ambiguity in form of 
undertakings. 


Motion. 


The plaintiffs, who were manufacturers of tables, dressers and 
wooden domestic goods, brought a passing-off action against the 
defendants, who were makers of fowl-houses and_ portable 
buildings. The action was disposed of on interlocutory motion 
on the giving of undertakings by the defendants that they 
would not (a) ‘‘ carry on any business concerned with the 
manufacture, sale or supply of kitchen sinks, cabinets, cupboards, 
tables and other similar articles of furniture under the title 
‘Redwing Forest Products, Ltd.,’ or under any title containing 
the word ‘ Redwing,’ or any word closely resembling the word 
‘Redwing,’ and so as to be likely to deceive or confuse members 
of the trade and public and to lead to the belief that the business 
so carried on is the business of the plaintiffs or is connected 
therewith, and (b) advertise or offer for sale any products as 
“Redwing ’ products or otherwise so as to be liable to lead to 
the belief that the said products are the plaintiffs’ products.” 
The order included a stay of proceedings. The plaintiffs 
complained that the defendants had*broken the undertakings 
(a) by the use of a van on which the name “ Redwing ’’ was much 
larger than “‘ Forest Products, Ltd.,’’ and (6) by the issue (in 
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reply to trap orders sent by the plaintiffs) of certain letters and 
catalogues; on the back of the letters was printed a list of 
products, which included portable buildings and dressers, cabinets 
and household fitments; the catalogues dealt exclusively with 
sectional buildings described as ‘‘ Redwing Lean-to Garden 
Shed,’”’ etc. On the letters and catalogues was stamped the 
inscription ‘‘ Redwing Forest Products, Ltd., have no connection 
whatever with any other limited company having or using the 
name ‘ Redwing ’.’’ The plaintiffs moved for orders of committal 
against the directors and of sequestration against the defendant 
company. 

JENKINS, J., said that the motion must fail as regards the 
directors, as the order made in the action had not been personally 
served on them (McKeown v. Joint Stock Institute, Ltd, [1899] 
1 Ch. 671; Iberian Trust, Ltd. v. Founders Trust & Investment 
Co., Ltd, [1932] 2 K.B. 87). A further objection had been made 
that, as the order included a stay of all proceedings, the motion 
could not be entertained until the stay had been lifted, but this 
objection had been withdrawn. Dealing with the merits, the 
use of the van was no breach of either undertaking. The first 
undertaking was an absolute prohibition against carrying on any 
business in the prohibited articles under any name containing 
“Redwing.’? The second undertaking, when construed in 
conjunction with the first, was not a prohibition against selling 
anything as ‘‘ Redwing ’”’ products, but prohibited the use of 
the word “‘ Redwing ’”’ in conjunction with products not specifically 
enumerated before in such a way as to cause confusion with the 
plaintiffs’ products. The defendants had sworn that they had 
never traded in the particular articles appearing on the back of 
the letters which were included in the undertaking. The mere 
issue of the letter did not amount to carrying on the prohibited 
business, if in fact no trade was done. The undertakings had 
not been very clearly drawn, and a defendant could not be 
committed for contempt on the ground that he had contravened 
one of two possible constructions of an undertaking. An under- 
taking must be clear and the breach must be clear. The motion 
must be refused. 

CouNsEL: James Mould; Harman, K.C., and T. A. C. Burgess. 

Soticitors: F.C. Bartlett & Co. ; Janson, Cobb, Pearson & Co, 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


Tintin Exploration Syndicate, Ltd. v. Sandys 
Roxburgh, J. 2nd July, 1947 


Company—Allotment of shaves in consideration for unascertained 
payments and services vendered before and after incorporation 
—Validity of allotment—Vacation of office by directors— 
Continuance of former directors de facto— Payment by de facto 
board to one of theiy number for unascertained services and 
disbursements—Laches and acquiescence—Limitation—W hether 
de facto divectors express trustees—Limitation Act, 1939 
(2 & 3 Geo. 6, c. 21), s. 19. 

Action. . 

The plaintiff company was incorporated on 21st December, 
1935, with a capital of £50,000 in £1 shares, the directors being 
the defendants S and H, B (now deceased), and G, who by the 
articles was appointed a permanent director and was entitled 
to be represented when absent abroad by his attorney, D, as 
alternate director. It was incorporated pursuant to an agreement 
made by G with the defendant company W A, Ltd. (which was 
controlled by. S and of which S and B were directors), which 
granted to W A, Ltd., an option to acquire certain mining con- 
cessions and provided that in the exercise of the option a company 
should be formed to take over the concessions in which G should 
have a 25 per cent. interest. The plaintiff company took over 
the concessions and G received 12,500 shares. At a board meeting 
held on 16th June, 1936 (of which no notice was given to D), 
13,500 shares were allotted to W A, Ltd., or its nominees, pursuant 
to an alleged prior agreement to that effect, the details of which 
were not stated in the minutes. The particulars of the allotment 
filed pursuant to s. 42 (2) of the Companies Act, 1929, stated 
that the allotment was made in consideration of expenditure 
incurred by WA, Ltd., in connection with the concessions. 
No general meeting was held, and in accordance with the articles 
the directors other than G automatically vacated office on 
31st December, 1936 (In ve Consolidated Nickel Mines, Lid. 
[1914] 1 Ch. 883), but continued de facto. In June, 1937, the 
plaintiff company received £5,000 in cash, and on 21st June, 
B sent to D notice of a purported board meeting with agenda ; 
D did not attend, and at the meeting S, B and H voted £1,500 
to S, in consideration of a claim that he had paid all outgoings 
to date both before and after incorporation ; this item did not 
appear on the agenda sent to D. The sum was paid by cheque 
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signed by Sand B. The plaintiff company claimed in this action 
that the allotment of 13,500 shares was invalid and that S should 
repay the £1,500. 

ROXBURGH, J., said that S, who had found the money for 
carrying out the transactions, had regarded both companies 
as a mere facade for a partnership transaction between himself 
and G, in which G held a quarter interest while the remaining 
three-quarters interest could be dealt with as S thought fit. 
The 13,500 shares were not allotted in pursuance of a proper 
agreement between the plaintiff company and WA, Ltd., in 
which the value of the consideration had been assessed. The 
shares were allotted on the broad footing that W A, Ltd., and S 
had expended unascertained sums and rendered services of 
unascertained value in connection with options and concessions, 
both before and after the incorporation. It was a colourable 
transaction (The Ooregum Gold Mining Co. of India v. Roper 
[1892| A.C. 125, at p. 136), and was ultra vires in that it involved 
the issue of shares at a discount. The plaintiff company was not 
debarred by laches or acquiescence, as the facts were known for 
a long time only to those whose conduct was impugned, and it 
was also much open to doubt whether a company could be so 
debarred from impeaching transactions which were ultra vires 
the company, as opposed to those ultra vires the directors only. 
Regarding the £1,500 paid to S, it was not clear what proportion 
of expenses had been paid by S and WA, Ltd., respectively, 
and W A, Ltd., had already received the allotment of shares now 
in dispute ; the plaintiff company had been asked to pay twice 
over. The de facto board did not know what the proportion 
was, and had regarded the plaintiff company as liable for 
expenses incurred before its incorporation. It was a payment 
by a de facto board to one of their number without the authority 
of the plaintiff company. The claim could not be statute-barred, 
as it appeared from the facts that S and his colleagues were 
express trustees (Soar v. Ashwell [1893] 2 Q.B. 390), and as such 
S must refund to the plaintiff company the moneys received by 
him. There must be judgment for the plaintiff company on 
both claims. 

COUNSEL : 
Christie, K.C., and J. G. Strangman ; 

Soricirors: S. A. Bailey & Co. ; 
Smith (Herbert) & Co. 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 
ERRATUM 

The cases referred to by Lord Gopparp, C.J., in R. v. Sampson, 
reported in our last issue (91 SoL. J. 586), were Ft. v. Sheridan 
{1937} 1 K.B. 223; 80 Sor. J. 535, and R. v. Grant (1936), 
80 Sot. J. 572, and not, as stated, PR. v. Shelley and Grant. 


PARLIAMENTARY NEWS 


HOUSE OF LORDS 
Read First Time :— 
MANDATED AND TRUST TERRITORIES BILL [H.L.] 
{28th October. 
To make provision as to the application and modification of 
enactments in relation to Mandates of the League of Nations and 
Trusteeship system of the United Nations. 


R.W. Jennings, K.C., and A. S. Diamond ; H. A. H. 
k. W. Mackinnon. 
Godden, Holme & Co. ; 


MEDICAL PRACTITIONERS AND PHARMACISTS BiLvt [H.L.} 
[28th October. 
To make provision for the registration as medical practitioners 
or as pharmacists of certain persons having qualifications other 
than the United Kingdom qualifications required by the Medical 
Acts and the Pharmacy Acts, and to repeal certain provisions 
as to pharmacists in that behalf. 
SOLICITORS AMENDMENT (SCOTLAND) BILv [H.L.} 
[28th October. 
To amend the law relating to solicitors in Scotland and for 
purposes connected therewith. 
Read Second Time :— 
LonpoN CouNntTy COUNCIL (IMPROVEMENTS) BILL [H.C.] 
[28th October. 


HOUSE OF COMMONS 

Read First Time :— 

CRIMINAL JusTICE Bit [H.C.] {31st October. 

To abolish penal servitude, hard labour, prison divisions and 
sentence of whipping ; to amend the law relating to the probation 
of offenders, and otherwise to reform existing methods and 
provide new methods of dealing with offenders and persons 
liable to imprisonment; to amend the law relating to the 
proceedings of criminal courts, including the law relating to 
evidence before such courts; to regulate the management of 
prisons and other institutions and the treatment of offenders and 
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to re-enact certain 


other persons committed to custody ; 
and for purposes 


enactments relating to the matters aforesaid ; 
connected therewith. 

NATIONAL ASSISTANCE Bit [H.C.] [30th October. 

To terminate the existing Poor Law and to provide in lieu 
thereof for the assistance of persons in need by the National 
Assistance Board and by local authorities; to make further 
provision for the welfare of disabled, sick, aged and other persons 
and for regulating homes for disabled and aged persons and 
charities for disabled persons; to amend the law relating to 
non-contributory old-age pensions ; to make provision as to the 
burial or cremation of deceased persons; and for purposes 
connected with the matters aforesaid. 

PARLIAMENT BILt [H.C.] 

To amend the Parliament Act, 1911. 


{31st October. 


Read Second Time :— 
JERSEY AND GUERNSEY (FINANCIAL PROVISIONS) BILL [H.C.} 
[31st October. 
Read Third Time :— 
EXPIRING Laws CONTINUANCE BILL [H.C.] [31st October. 


QUESTIONS TO MINISTERS 
PooR PRISONERS’ DEFENCE (COUNSEL’sS FEE) 

Mr. Turton asked the Secretary of State for the Home 
Department whether he is aware that counsel accepting defence 
certificates under the Poor Prisoners’ Defence Act, 1930, cannot 
receive more than ten guineas however long a case lasts; and 
whether he will amend the regulations so as to provide a maximum 
ten guineas for each week. 

Mr. Eve: I recognise that the maximum fee allowed under 
the existing regulations to counsel under a defence certificate 
may in cases of exceptional length be inadequate. As my hon. 
friend will be aware, the Rushcliffe Committee recommended 
that the basis upon which counsel and solicitor employed under 
the Poor Prisoners’ Defence Act should be remunerated should be 
the amount of work involved in each case. Whether it would be 
desirable to make new regulations under the Act at this stage is, 
I think, doubtful, but I am considering the whole matter. 

(30th October. 
LonGc LEASEHOLDS 

Mr. Hae asked the Attorney-General whether he is in a 
position to make any announcement of the intentions of the 
Government with reference to the reform of long leaseholds, and 
with particular reference to the hardship which is entailed at the 
termination of such leases in present conditions. 

The SoLiciToR-GENERAL: This matter is receiving considera- 
tion, but I am not at present in a position to make any 
announcement. [30th October. 


RENT CONTROL (LEGISLATION) 

Mr. FerNyHouGH asked the Minister of Health if it is his 
intention to renew at the end of the year the Rent Tribunals 
Act; and if he will consider extending the provisions of the Act 
to cover unfurnished rooms and flats. 

Mr. BEvAN: The Furnished Houses (Rent Control) Act, 1946, 
will, subject to the approval of Parliament of the Expiring Laws 
Continuance Bill, be continued in operation until the end of 1948, 
but the extension of its scope would require separate legislation 
for which no time is at present available. 

Mr. VianvT asked the Minister of Health if he is aware of the 
manner in which the purpose of the Rent Restrictions Acts is 
being defeated by the demand for premiums, in some cases 
amounting to £200 for a flat; and will he consider immediate 
legislation whereby such demands shall be made illegal. 

Mr. Bevan: Such demands are in many cases illegal under 
the existing provisions of the Rent Restrictions Acts. There is 
no early prospect of the legislation which would be required to 
extend these provisions. 

Mr. Quintin HoGG: Having regard to the fact that the 
Rent Restrictions Acts have been described upon the highest 
judicial authority as a jumble of meaningless verbiage, will the 
right hon. gentleman, even now, consider the preparation of a 
consolidating and amending Act which will turn them into some- 
thing which expert lawyers can begin to understand ? 

Mr. Bevan: I think the House will not find us far behind in 
preparing legislation to amend the Rent Restrictions Acts. 
The limiting factor is the availability of Parliamentary time. 

{30th October. 
LEASEHOLD TENURE 

Mr. Mep.icott asked the Attorney-General if he is aware of 
the continuing injustice of the present law applicable to 
leasehold tenure ; the disparity as the end of the lease approaches 
between the bargaining power of the lessee on the one hand and 
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the reversioner on the other hand; and whether in view of the 
admitted difficulties of framing satisfactory legislation he will 
consult with The Law Society and other appropriate bodies with 
a view to a suitable Bill being drafted at the earliest practicable 
date. 

The SOLIcITOR-GENERAL (Sir Frank Soskice): As I informed 
the hon. member for Oldham (Mr. Hale) on 30th October, this 
matter is receiving consideration. 

Mr. Mepuicott: Is the Solicitor-General aware that the 
position is being made more and more difficult by the fact that 
reversioners are reluctant to sell the freehold to their tenants on 
any terms or at any price at the present time, and will he give 
an assurance that on this admittedly difficult problem The Law 
Society and the Surveyors’ Institute will be consulted on the 
practical problems which arise. 

The SOLICITOR-GENERAL : These are matters of which account 
will be taken, and, of course, appropriate consultations will be 
undertaken. 

Mr. Hate: Is my hon. and learned friend aware that the 
Deputy-Leader of the House gave a definite undertaking in the 
debate on private members’ time that the necessary Parliamentary 
time would be found for legislation this session provided that the 
necessary measure of party agreement could be obtained, and 
that we should be grateful for the expert advice and co-operation 
of the hon. member for East Norfolk (Mr. Medlicott) in achieving 
this object ? 

The SOLICITOR-GENERAL : I do not think I can add to what I 
have already said. The matter is under consideration. 

Mr. Hector HuGuHEs: Will my hon. and learned friend take 
steps to eliminate middle interests between head lessors and 
occupying tenants, as those middle interests are giving rise to a 
good deal of hardship ? 

The SOLIcITOR-GENERAL : All relevant questions will be taken 
into account. [3rd November. 


War DAMAGE (BUSINESS SCHEME) 

The PARLIAMENTARY SECRETARY TO THE BOARD OF TRADE 
(Mr. Belcher), in a written answer to Mr. Carson, stated that the 
Government, as at present advised, did not propose to increase 
the amount of compensation payable under the Business Scheme 
of the War Damage Act, 1943 (Pt. II); nor could he say yet 
when deferred claims under the scheme would be paid. 

[28th, October. 


ENEMY PROPERTY (LEGATEES) 

The SECRETARY FOR OVERSEAS TRADE (Mr. Bottomley), 
in a written answer to Mr. NIELD, stated that releases of property, 
now under the control of the Custodian of Enemy Property, 
of murdered victims of Nazi persecution, are made to the natural 
heirs or legatees of such victims who are permanently resident in 
the United Kingdom, subject to their claims as_ beneficiaries 
being legally established and defined. Such releases do not 
depend on the heirs or legatees being in straitened financial 
circumstances. [28th October. 

ALIMONY (LEGISLATION) 

In a written answer to Lieut.-Commander HutTcHison, the 
HoME SECRETARY regretted that he could hold out no hope of 
legislation in this session to improve the procedure for the payment 
of alimony. [30th October. 

PROBATION STATISTICS 

The following statistics of persons placed on probation under 
the supervision of a probation officer during 1946 were given by 
the HOME SECRETARY in a written reply to Mr. ELwyn JONEs :— 








Age Group Males Females Total 

Under 14 9,042 694 9,736 
14 and under 17 6,598 801 7,399 
17 and under 21 3,453 1,098 4,551 
21 and over 3,245 2,096 5,341 
Totals .. 22,338 4,689 27,027 





[30th October. 


OBITUARY 


Mr. P. W. BUSH 
Mr. Philip Wathen Bush, retired solicitor, 
Gloucestershire, died recently, aged eighty-seven. 
Mr. P. J. STIRLING 
Mr. Patrick James Stirling, retired solicitor, of Glasgow, died 
on 22nd October, aged eighty-six. 
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RULES AND ORDERS 


S.R. & O., 1947, No. 2262/L.29 
COUNTY COURT, ENGLAND—Covurts anp Districts 
THE County Court Districts (NEWCASTLE EMLYN) ORDER, 1947 
DATED OCTOBER 8, 1947 

I, William Allen Viscount Jowitt, Lord High Chancellor of Great 
Britain, in exercise of the powers conferred upon me by the County 
Courts Act, 1934,* and of all other powers enabling me in this behalf, 
do hereby order as follows :— 

1.—(1) The holding of the Newcastle Emlyn County Court shall be 
discontinued and the Parishes set out in the first column of the Schedule 
to this Order (being the Parishes constituting the District of that 
Court) shall be transferred to and form part of the County Court 
Districts set opposite to their names respectively in the second column 
of the said Schedule. 

(2) The Carmarthen and Ammanford County Court shall have 
jurisdiction as respects proceedings commenced in the Newcastle 
Emlyn County Court before this Order comes into operation. 

2. In this Order “‘ Parish ”’ shall have the same meaning as “ Parish ”’ 
in the Local Government Act, 1933.t 

3. This Order may be cited as the County Court Districts (Newcastle 
Emlyn) Order, 1947, and shall come into operation on the Ist day of 
December, 1947, and the County Court Districts Order, 1938, shall 
have etfect as amended by this Order. 

Dated this eighth day of October, 1947. 


SCHEDULE 


Second Column 
County Court Districts 





First Column 
Parishes 





Bettws Evan = ate oo Ts 
Brongwyn .. or 
Cenarth 

Clydey 

Llandyfriog 
Llandyssul ee 
Llanfihangel ar Arth 
Llanfyrnach 
Llangeler .. sie ae me | 
Lilangynllo ey 
Newcastle Emlyn.. 
Orllwyn Teifi 
Penbryn 

Penrydd 
Troedyraur 

West Cilrhedyn 


Carmarthen and Ammanford 





Capel Colman 


' Cardigan 
Castellan an Sf 


Llangranog Lampeter. 


5, c. $3. t 23 & 24 Geo. 5, c. 51. 
& O. 1938 (No. 470) I, p. 706. 


* 24 & 25 Geo. 
tS.R. 


Ss. 


NOTES AND NEWS 


Honours and Appointments 

The Lord Chancellor has appointed Mr." CHARLES PHILIP 
Forster to be the Registrar of the Berwick-upon-Tweed County 
Court as from the 27th October, 1947. 

The British Electricity Authority announce the appointment 
of Mr. R. A. FINN as Solicitor and Chief Legal Adviser. He was 
admitted in 1925. 3 

Notes 

The next General Quarter Sessions of the Peace for the Borough 
of Walsall will be held at the Guildhall, Walsall, on Tuesday, 
25th November, 1947, at 10 a.m. 

At the meeting of the United Law Society in the Barristers’ 
Refreshment Room, Lincoln’s Inn, on Monday, 20th October 
(Mr. F. R. McQuown in the chair), the motion ‘‘ That the law of 
defamation should be radically amended ” was carried by four 
votes to two. 

At the meeting on Monday, 27th October (Mr. F. R. McQuown 
in the chair), the motion ‘‘ That the pace of modern life is too 
fast ’’ was lost by two votes to one. 

At the meeting on Monday, 3rd November (Mr. fF. R. 
McQuown in the chair), the motion ‘“ That the Continental 
system of administrative law should be introduced into this 
country ”’ was lost by three votes to four. 

The staffs of eight Tralee solicitors, who were on strike for 
four weeks, have resumed work after a settlement of the dispute 
at a conference between representatives of the solicitors and the 
Irish Union of Distributive Workers and Clerks. The settlement 
is understood to provide for substantial salary increases, 
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The Union Society of London, which meets in the Barristers’ 
Refreshment Room, Lincoln’s Inn, at 8.15 p.m., announces the 
following subjects for debate in November, 1947: Wednesday, 
12th November, ‘‘ That the division of the world into two 
ideological groups need not result in war’’; Wednesday, 19th 
November, ‘‘ That profit-sharing in industry provides no real 
alternative to nationalisation ’’; joint debate with the United 
Law Society, Wednesday, 26th November, “ That this House 
welcomes the Government’s proposals to curtail the power of 
the House of Lords.’”’ Further information may be had from 
the Hon. Secretary, Mr. R. G. Middleton, 155 Fenchurch Street, 
E.C.3. Phone: Mansion House 3953. 


At a meeting of the Lz 
The Law Society’s Court Room on 
(Chairman, Mr. B. Greenby), the 
Centval London Property Trust, Ltd. v. High Trees House, Ltd. 
{1947 1 K.B. 130, was wrongly decided ’’ was carried by seven 
votes, there being seventeen members and nine visitors present. 

The Law Students’ Debating Society announces the following 
debates for November, 1947: Tuesday, 11th November, 
at 7.30 p.m. (Chairman, Mr. F. D. Kennedy), “ That a system 
comparable to the Continental ‘ Droit Administratif ’ should be 
introduced into this country’ Tuesday, 18th November, 
at 7.30 p.m. (Chairman, Mr. J. E. Terry), “‘ That this House 
welcomes any Government action to exclude American films from 
this country” Tuesday, 25th November, at 7.30 p.m. 
(Chairman, Mr. R. Watson), ‘‘ That the case of Upson v. London 
Passenger Tvansport Board (1947), 63 T.L.R. 452, was wrongly 
decided.” 


Debating Society, held at 
28th October, 1947 
motion ‘‘ That the case of 


iw Students’ 
Tuesday, 


Wills and Bequests 


Mr. W. A. Mahany, solicitor, of Saltash, Cornwall, left £42,403, 
with net personalty 441,657. 
Sir John Fischer Williams, K.C 


left 457,060. 


. . . vrry. 
RECEN' 
STATUTORY RULES 
Central Land Board Regulations. 
County Court Districts (Newcastle 

October 8, 
Electricity (Stockholders’ Representatives) 

Regulations. October 24. 

Exchange Control (Transitional Provisions) 
Order. October 24. 
Exchange Control (Transitional Provisions) (Channel 

Islands) (No. 2) Order. October 24. 

New Towns (Particulars and Forms of Orders 

Notices) (Scotland) Regulations. October 15. 
Supreme Court. Northern Ireland Winter Assize 

Order. October 24. 
Transport Arbitration Tribunal Rules. 


, of Headington, Oxfordshire, 


LEGISLATION 

AND ORDERS, 1947 

October 2s. 
Emlyn) Order. 


(No. 2) 


(No. 2) 


and 


October 13. 
1947-48) 
. ee 


above may be obtained from the Publishing Department, 
Ltd., 88/90, Chancery Lane, London, W.C.2 


COURT PAPERS 
SUPREME COURT OF JUDICATURE 
MICHAELMAS SITTINGS, 1947 
APPEAL AND HIGH COURT OI 

CHANCERY DIVISION 
ROTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL Mr. Justice 
Rota Court I VAISEY 
Mr. Hay Mr. Jones Mr. Reader 
Farr Reader Hay 
Wed., Blaker Hay Farr 
Thurs., Andrews Farr Blaker 
Fri., cn Jones Blaker Andrews 
Sat., ss : Reader Andrews Jones 


House OF Lorps PAPERS AND BILLS (SESSION 


No. 4+. Solicitors Amendment (Scotland) Bill 


[Any of the 
S:iLSS., 


COURT OF JUSTICE 


Date 
Mon., Nov 
Tues., 


Group B 

Mr. Justice 
JENKINS 
Witness 

Mr. Hay 
Farr 
Blaker 
Andrews 
Jones 
Reader 


Group A 
Date Mr. Justice Mr. 
ROXBURGH WYNN PARRY 
Non-Witness Witness 
Mr. Andrews Mr. Blaker 
Jones Andrews 
Wed., Reader Jones 
Thurs., Hay Reader 
Fri., a Farr Hav 
Sat., Blaker Farr 


Justice Mr. Justice 
ROMER 
Non-Witness 

Mr. Farr 
Blaker 
Andrews 
Jones 
Reader 
Hay 


Mon., 
Tues., 


Nov. 
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STOCK EXCHANGE PRICES OF 
CERTAIN TRUSTEE SECURITIES 


Bank Rate (26th October, 1939) 2% 


| Middle 
Div. | Price 
Months | Nov. 3 
| 1947 


' $ Approxi- 
mate Yield 


oe 


| 
| 


- 


British Government Securities | 
Consols 4% 1957 or after .. .. FA} 110$ | 
Consols 24% .. - .. JAJO! 89 | 
War Loan 3% 1955- 59 : Me AO} 103 | 
War Loan 34% 1952 or after J D|L034xd 
Funding 4% Loan 1960-90 .. .. MNI 113 | 
Funding 3% Loan 1959-69 - AO| 103 | 
Funding 23% Loan 1952-57 ca JD) 102 
Funding 24% Loan 1956-61 oe AO} 99 
Victory 4% Loan Av. life 18 years .. MS| 1153 
Conversion 34% Loan 1961 or after AQ) 107 
National Defence Loan 3% 1954-58 JJ 1034 
National War Bonds 2$% 1952-54 . MS} 100? 
Savings Bonds 3% 1955-65 FA| 103 
Savings Bonds 3% 1960-70 10 1024 
Treasury 3%, 1966 or after ; 101 
Treasury 2$%, 1975 or after ee 89 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after 
Guaranteed 2}% Stock (Irish Land 

Act, 1903) .. ; JJ) 98 
Redemption 3% 1986-96 . | 106 

Sudan 44% 1939- 73 Av. life 16 years 1093 
Sudan 4% 1974 Ked. in part after 

1950 MN] 107 
Tanganyika 4° % ( suaranteed 1951-71 “Al 103 
Lon. Elec. T.F. Corp. 24% 1950-55 “A| 95 


_ 
oc « 
— 


NM NNNNNNNKNNNNH NA, 
-_ Lom 
NUOCORF RF DOOFfNUeFE OS Oo 


NWNNNHNWWHNND WWNHND WH 
S&S RMMNADKWNOMUWARKFWOOCWNUS 


100 


- mh w 


hr ww 
+e LS Mal 


Colonial Securities 

* Australia (Commonw’h) 4% 1955-70 108 
Australia (Commonw’h) 3}% 1964-74 105 
*Australia (Commonw’h) 3% 1955-58 f 101 
tNigeria 4% 1963... igi .. AO} 112 
*Queensland 34% 1950-70 .. in 102 
Southern Khodesia 34% 1961-66 .. JJ} 107 
Trinidad 3% 1965-70 , 1014 











NR hd WNNND 


Corporation Stocks 
*Birmingham 3% 1947 or after JJ 
*Leeds 34% 1958-62 ; =* J J 
*Liverpool 3% 1954-64 be MN 
Liverpool 34% Ked’mable by agree- 

ment with holders or by purchase JAJO 
London County 3% Con. Stock after 

1920 at option of Corporation ..MSJD> 100xd 
*London County 34% 1954-59... FA! 1064 | 
*Manchester 3% 1941 or after FA! 98 
*Manchester 3% 1958-63 . 102 
Met. Water Board “ A ”’ 1963-2003 974 
* Do. do 3x “ B” 1934-2003 | 1013 
* Do. do. 3% “ E ” 1953-73. . 1003 
Middlesex C.C. 3% 1961-66 102 
*Newcastle 3% Consolid ated 1957. | 102 
Nottingham 3% Irredeemable 100 
Sheffield Corporation 34% 1968 108 


99 
104 
102 


108 





WWHD OD WD Ww Ww 





Railway Debenture and 
Preference Stocks 

it. Western Rly. 4% Debenture 

xt. Western Rly. 44% Debenture 

xt. Western Rly. 5% Debenture 

xt. Western Kly. 5% Rent Charge 
xt. Western Rly. 5% Cons. G’rteed 
it. Western Kly. 5% Preference 


* Not available to Trustees over par 

+ Not available to Trustees over 115 

t In the case of Stocks at a premium, the yield with redemption has been calcu!ated at 
the earliest date ; in the case of other Stocks, as at the latest date 
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